
  

 
  
 
 
 
 
Paul Martin 
Communities and Local Government 
CIL Team 
Zone1 / E23 Eland House 
Bressenden Place 
London 
SW1E 5DU 
 
6 October 2009 
 
Dear Mr Martin 

Community Infrastructure Levy (CIL) – Draft Regulat ions Consultation  
 
Thank you for providing London Thames Gateway Development Corporation 
(LTGDC) with the opportunity to comment on the Community Infrastructure Levy 
Draft Regulations. A report was presented to the LTGDC Board on 5th October 
2009 where the following response was agreed. 
 
In summary, whilst there is a general recognition that the principles on which CIL 
is based are sound, the Corporation has a number of significant concerns arising 
from the proposed regulations. The Corporation proposes that: 
 

• UDCs should be identified as CIL charging authorities. 
• If they are not identified as CIL charging authorities, UDCs should have an 

exemption from CIL and any associated restrictions on the use of S106 
contributions and tariffs, unless/until the UDC Boroughs adopt CIL at 
levels at least comparable with the funding levels likely to be achieved 
otherwise by the UDC concerned through their S106 tariff arrangements. 

• If UDCs adopt CIL the receipts should be kept by the UDC, to fund 
essential infrastructure in their growth and regeneration areas 

• UDCs current S106/tariff arrangements should not be restricted until the 
Secretary of State is satisfied that the charging authorities in UDC areas 
have adopted CIL charging schemes which are likely to generate the 
necessary funding to enable Government regeneration objectives to be 
achieved or for four years from the publication of the final regulations, 
whichever is the earlier. This should provide a sufficient transition period 
and would cover the lifespan of the UDCs (to 2014).    

• To make CIL workable it should:  
- be broadly related to impact more than value 
- have an exceptions policy – there is a need to be able to take exceptional 

circumstances into account, or risk limiting development 
- allow for works in kind – there are efficiencies where developers can 

provide infrastructure directly and this should not be prevented  

 
Phone : 0207 517 4737 
Email  : john.allen@ltgdc.org.uk 
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Please find attached below responses to the questions set out in the 
questionnaire at chapter six of the consultation document. Please note these 
comments have also been submitted via the online consultation portal (reference 
name: Hannah Berriman). 
 
Thank you for providing the opportunity to comment on these important 
proposals and please do not hesitate to contact us if you have any queries in 
relation to any of the responses outlined below. 
 
Yours sincerely 
 

 
 
 
John Allen 
Director of Planning, LTGDC 
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LTGDC responses to CIL consultation questions 
 
i) Your details: 
Name: John Allen 
Position: Director of Planning, LTGDC 
Name of organisation: London Thames Gateway Development Corporation 
Address: 9th Floor, South Quay Plaza 3, 189 Marsh Wall, London E14 9SH 
Email: john.allen@ltgdc.org.uk 
Telephone number: 0207 517 4737 
 
ii) Are the views expressed on this consultation an official response from the 
organisation you represent or your own personal views? 
Organisational response � 
 
iii) Please tick the box which best describes you or your organisation: 
Non-Departmental Public Body (NDPB) � 
 
iv) What is your main area of expertise or interest in this work (please tick one 
box)? 
Planner � 
 
v) Do your views/experiences mainly relate to one or more specific regions within 
England and Wales, to one or both countries? 
London � 
 
Would you be happy for us to contact you again in relation to this questionnaire? 
Yes  
 
Chapter 2. Spending CIL 
 
1. Do you agree with the proposal that the draft CIL regulations do not define 
‘infrastructure’ further?  
Yes - Given the individual characteristics and needs of each authority it is a 
sensible approach although care is needed to make sure that different inputs into 
CIL do not create the impression that items omitted will be recovered in some 
other way.  For example, if police costs are left out that should not be seen as an 
opportunity for the police to ask for contributions in relation to a later application. 
 
2. Is any further reporting required for CIL?  
No  
 
3. (a) Is the 1 October deadline for reporting on the previous year’s activity 
sufficient for local planning authorities?  
Yes  
 
(b) Will this timescale enable developers and local communities to understand 
how CIL revenue has been applied?   
Yes 
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4. Do you have any comments on any other matters raised in chapter 2 
which are not covered by the questions above?  
No 
 
Chapter 3. Setting the CIL Charge 
 
5. Are there any circumstances where a CIL charging authority would not be 
able to fulfil its charging authority functions effectively?  
No  
 
6. (a) In deciding whether to use the power at section 207 of the Act, should 
the Government apply different criteria?  
No  
 
(b) Which functions should a joint committee perform?  
Ensure a comprehensive approach is adopted to the provision of infrastructure 
across boundaries including securing agreement on priorities 
 
7. Do you agree that differential rates should be based only upon the 
economic viability of development? 
No - The level of CIL should have a broad relationship to the impact of the land 
use class.  Having set the amount to be charged to a land use class or an area 
that figure will need to be reviewed to make sure that it does not stifle 
development.  
 
8. Do you agree that CIL charges should be based on a metric of pounds per 
square metre?  
Yes, although it should perhaps be left open to charging authorities to propose 
alternatives.  If there is no merit in the alternative then the CIL charging schedule 
Inspector will be able to address the issue.   
 
9. Would you prefer to have a choice of charging metrics, and if so, can you 
suggest what and how the system could accommodate this choice without undue 
complexity and unfair distortions?  
See above  
 
10. Do you agree with the Government’s proposal to apply the charging metric 
to the gross internal area of development or do you think there are advantages to 
levying CIL on the gross external area?  
Yes - Gross external is less reasonable in reflecting useable and liveable space 
 
11. Do you agree that CIL should be levied on the gross development, rather 
than the net additional increase in development? 
Yes - Having to make allowances for existing floor area could distort calculation 
and cause complications as to what existing area is.  
 
12. Should authorities be required to index CIL charges?  
Yes  
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13. (a) Should indexation be based on a national index to provide simplicity, 
consistency and a readily understood index.  
Yes  
(b) Alternatively, should charging authorities be allowed to choose different 
indices in different places?  
No 
 
14. Do you agree with the Government’s proposed choice of an index of 
construction costs?  
Yes  
 
15. Are you content with indexation taking place to the point of the grant of 
planning permission or would you prefer charges to be indexed to the point when 
development commences?  
No - Should be indexed to the point when development commences. Several 
years could elapse between permission and commencement and depending on 
the scale of development and inflation rates, the difference could be significant.   
 
16. Do you think it is right to apply the index on an annual basis or do you see 
advantages in applying it monthly?  
No - Annual is too long and monthly too short, propose quarterly  
 
17. Do you agree that charging authorities should be able to index their 
charges from 1 January each year (taking the November index)?  
Yes 
 
18. Do you agree with the Government’s proposal to allow joint charging 
schedule/ development plan examinations?  
Yes - Where necessary, should cut down on cost and time and enable a 
comprehensive assessment. 
 
19. Do regulations or guidance need to cover any additional matters relating 
to joint examinations?  
No  
 
20. Should the CIL examiner be able to modify a draft charging schedule to 
increase the proposed CIL rate?  
Yes - There may be occasions when a local authority does not take into account 
all significant infrastructure needs. 
 
21. Do you have comments on any other matters raised in chapter 3 which 
are not covered by the questions above?  
No 
 
Chapter 4. Paying CIL 
 
22. (a) Do you agree with the chosen definitions of building, planning 
permission and ‘first permits’?  
Yes  
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(b) If not, what changes would you wish to see that strike the right balance 
between simplicity, fairness and minimising distortions? 
 
23. (a) Do you agree with our approach to when CIL is chargeable on outline 
and reserved planning permissions.  
Yes 
(b) If not, what changes would you wish to see that deal fairly with these types of 
permissions?  
The possible increased use of outline permission is identified as a potential issue 
to be monitored but no details as to how this will occur or what measures would 
be introduced if it is an issue. Could be implications for delivering certainty as to 
new infrastructure.  
 
24. (a) What are your views on the principle of providing a reduced rate of CIL 
for affordable housing development?  
Affordable housing generates as much, if not more, need for infrastructure as 
other forms of housing. Therefore unless there is certainty as to other funding 
streams for new housing related infrastructure this could result in inadequate 
facilities required to deliver properly sustainable communities.  The proposals are 
also open to abuse and misinterpretation given the rapidly changing 
types/definitions of affordable housing. 
 
(b) What do you think the likely consequences of providing such a discount might 
be?  
See above. 
 
25. If the Government were to provide a reduced rate of CIL for affordable 
housing development, do you think that the proposed definition of affordable 
housing is workable in practice?  
Yes, although there will always be a risk of abuse  
 
26. If the proposed definition provides a workable basis for any reduced rate 
of CIL for affordable housing, should CIL relief for charities building affordable 
housing be applied according to this definition or according to whether it fulfils the 
charity’s charitable purposes?  
The latter 
 
27. (a)  Should LCHO properties where receipts from staircasing are recycled 
for additional affordable housing, not be subject to any clawback? 
 Yes  
(b)  If LCHO properties where receipts are not recycled are subject to clawback 
of the CIL discount, should there be a time limit up till when staircasing to full 
ownership would invoke clawback? 
Yes  
(c) How should such a clawback operate?  
Lesser period than suggested 7 years, potentially 5 years. 
 
28. Is 7 years an acceptable time period for clawback to operate over? 
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Yes - This is not contradictory to 27 ( c ) as relates to properties originally liable 
for relief. 
 
29. Is it reasonable to ask a claimant to submit an apportionment of liability in 
this way? 
Yes  
 
30. Do you agree that it is best not to have a special procedure for 
developments that have difficulty in paying the advertised rate of CIL? If not, how 
could it be done in a way that is fair, non-distortionary and not open to abuse?  
This question raises one of the key criticisms of CIL. CIL is supposed to be set at 
a viable level against which there is no appeal and for which there is to be a 
‘regular’ review.  Although this should mean that most development is viable 
there is no opportunity to consider the particular circumstances relating to 
individual applications.  In an area like the UDC area there is a greater need than 
elsewhere to be more responsive to the differing circumstances of development.  
CIL prevents a negotiated compromise and risks limiting development coming 
forward. 
 
The special procedure, to which the document refers, is complicated and may be 
open to manipulation.   It would be better to allow charging authorities to set their 
benchmarks for allowing exceptions in charging schedules. 
 
31. Do you agree with the Government’s proposals for liable parties and 
assumption of liability?  
Yes  
 
32. Are these timescales for the transfer of CIL revenue from the collecting 
authority to the charging authority the right ones?  
Yes - This question goes back to the basic point as to why a UDC or any other 
body would want to be a collecting authority. Who pays the administrative costs 
involved in transferring funds to the charging authority?  
 
33. Do you think that the final regulations should provide for the payment of 
CIL in-kind? 
Yes – there will be times when the developer as part of his development can 
deliver infrastructure quicker, cheaper and maybe to a higher quality.  The 
Corporation has experience of operating similar provisions in planning 
agreements and the perceived difficulties mentioned below are overstated. 
 
34. If you think they should, can you suggest how CIL could be paid in-kind 
without incurring the difficulties outlined above?  
Two of the points refer to “value for money” and “flexibility..to make optimal 
decisions..” which seem to be good reason to allow for payment in-kind.  See 
above. 
 
35. (a) Should payment by instalments be provided for in the final CIL 
regulations in addition to the ability to pay CIL by phases of development?  
No  
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(b) How should the instalments be structured?  
No comment 
 
36. Do you agree that payment on account should not be provided for in the 
final CIL regulations?  
No – if this relates to payment in advance, there do not appear to be benefits for 
either the developer or the charging authority 
 
37. Should the collecting authority be under a duty to remove the charge 
automatically on payment of the full CIL liability?  
Yes  
 
38. Should the draft regulations be amended to require collecting authorities 
to have to issue a warning to liable parties (in writing and possibly by posting a 
warning on the site in question) before being able to impose a late payment 
surcharge?  
Yes - The document suggests “No” so as to reduce the administrative burden yet 
the instances should be relatively small and the counter argument based on 
research regarding the fact that warnings ensure compliance is of greater weight.  
 
39. Are the means of recovering CIL debts sufficient or would further methods, 
such as the ability to impose attachment of earnings orders, be helpful? 
No -Further methods would help for the exceptional cases to which they would 
be applied. 
 
40. Should the Government provide for specific enforcement measures in 
regulations to allow collecting authorities to penalise and deter breaches of the 
conditions for relief? 
Yes - Need to minimise loopholes for developers. 
 
41. Is a bespoke compensation regime required for CIL where enforcement 
action is inappropriately taken or would the Ombudsman route suffice? 
No to bespoke regime and Yes to Ombudsman route. 
 
42. Do you have any comments on any other matters raised in chapter 4 
which are not covered by the questions above? 
No 
 
Chapter 5. Planning obligations and other powers 
 
43. What do you think about the Government’s proposal as set out in draft 
regulation 94 to scale back the use of planning obligations? 
The proposal is to move the requirement that planning obligations meet the 
Circular 05/05 test from policy into law 
 
The Circular 5/05 tests 
A planning obligation must be: 
(i) relevant to planning; 
(ii) necessary to make the proposed development acceptable in planning terms; 
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(iii) directly related to the proposed development; 
(iv) fairly and reasonably related in scale and kind to the proposed development; 
 (v) reasonable in all other respects 
 
There is no clarity as to when this scaling back (if that is what it genuinely is) 
would occur and views are sought – see Q45 below. Given local authorities are 
at different stages in having approved up to date development and infrastructure 
plans you could have a situation where use of S106s is scaled back yet they are 
not in a position to be able to implement CIL.  This would severely constrain 
negotiating benefits from developments and cannot be acceptable in a 
regeneration or growth area such as London Thames Gateway. It is suggested 
that the current operation of S106 policy and tariff arrangements are not 
restricted until CIL is adopted by relevant authorities. 
 
There is a need to make sure that there is no double charging of developers, 
paying once through CIL and again through section 106 agreements.  Regulation 
94 does not restrict the future scope of section 106.  It simply prevents the 
obligations being taken into account as a reason for the approval of 
development. It will remain possible for there to be duplication and that will cause 
uncertainty particularly if, as in UDCs, there is split responsibility for CIL and 
section 106 agreements. 
 
44. Do you think the wording of the five tests as set out in draft regulation 94 
is appropriate? Is each of the five tests meaningful and workable in practice, or 
could any be expressed in a better way?  
Yes, keep current tests - Could change/delete some of the tests but everyone is 
used to the tests and what benefits would arise?  If CIL is going to last long term 
then it should it would be better to develop a clearer split between CIL 
infrastructure and what can be accommodated in section 106 agreements.  A bar 
on obligations relating to CIL infrastructure in section 106 agreements would be 
simplest and most effective. 
 
45. Do you think that a transitional period, beyond the commencement of CIL 
regulations in April 2010, would be required to restrict use of planning obligations 
to the Circular 5/05 tests.  
Yes  
  
And if so what should it be and why is such a period required? 
See comment under Q43 above. Suggest four years or introduction of CIL 
whichever is the earlier or alternatively UDC areas could be exempted from CIL 
unless the UDC adopts any CIL proposed by an underlying local planning 
authority? 
 
46. Do you agree that a scale back of planning obligations as set out in draft 
regulation 94 should apply universally across England and Wales regardless of 
whether a local authority has a CIL or not?  
Yes - Subject to suggestion in Q45. 
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47. Should a scale back of the use of planning obligations go further and 
prevent the future use of planning obligations for pooled contributions and tariffs?  
In principle yes, with safeguards for areas like UDCs where the continuing use of 
section 106 may be necessary. 
 
48. Do you think the Government’s proposal to provide an additional legal 
criterion to restrict the use of planning obligations to address planning impacts 
‘solely’ caused by a CIL chargeable development is workable in practice? 
As noted above there is a need to avoid an overlap between CIL and section 106 
obligations.  One approach would simply be to say that section 106 agreements 
cannot cover items that could have been CIL funded.  There would then be a 
clear split between off site items (covered by CIL) and on site items (covered by 
conditions).  This would make the process of settling agreements very much 
simpler and easier to operate.  It would reduce the costs and delay associated 
with agreements to the benefit of all parties. 
 
UDCs would need to have the ability to enforce conditions to make this workable 
should they adopt the CIL developed by charging authorities. 
 
49. What transitional period, beyond the commencement of CIL regulations in 
April 2010, would be required to restrict use of planning obligations to mitigate 
impacts ‘solely’ caused by CIL chargeable developments? 
Four years and until adoption in UDC areas. 
 
50. Do you agree that a restriction of planning obligations to prevent their use 
for pooled contributions or tariffs should apply universally across England and 
Wales regardless of whether a local authority has a CIL or not?  
Yes, subject to length of transition period.  
 
51. What transitional period in London do you think would be required before 
a scale back of the use of planning obligations which prevented the use of pooled 
contributions and tariffs could take effect, to ensure a smooth transition from the 
existing to the new planning obligations regime, taking account for the need to 
use planning obligations for Crossrail purposes? 
Four years. 
 
52. In revising Circular 5/05 in light of the introduction of CIL what further 
policy or areas of clarification do you think might be required with regards to the 
use of planning obligations? 
No comment 
 
53. Do you think any additional further guidance (additional to a revised 
Circular 5/05) is required to support the use of planning obligations or CIL, and if 
so who would be best to provide it?  
Section 106 agreements should be primarily (if not wholly) related to affordable 
housing.  There should be very clear national clauses on issues such as 
cascades to minimise the time wasted in negotiating provisions afresh in 
agreements. 
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54. Do you have comments on any other matters raised in chapter 5 which 
are not covered by the questions above. 
No comment 
 
 



  

 
  
 
 
 
 
Paul Martin 
Communities and Local Government 
CIL Team 
Zone1 / E23 Eland House 
Bressenden Place 
London 
SW1E 5DU 
 
6 October 2009 
 
Dear Mr Martin 

Community Infrastructure Levy (CIL) – Draft Regulat ions Consultation  
 
Thank you for providing London Thames Gateway Development Corporation 
(LTGDC) with the opportunity to comment on the Community Infrastructure Levy 
Draft Regulations. A report was presented to the LTGDC Board on 5th October 
2009 where the following response was agreed. 
 
In summary, whilst there is a general recognition that the principles on which CIL 
is based are sound, the Corporation has a number of significant concerns arising 
from the proposed regulations. The Corporation proposes that: 
 

• UDCs should be identified as CIL charging authorities. 
• If they are not identified as CIL charging authorities, UDCs should have an 

exemption from CIL and any associated restrictions on the use of S106 
contributions and tariffs, unless/until the UDC Boroughs adopt CIL at 
levels at least comparable with the funding levels likely to be achieved 
otherwise by the UDC concerned through their S106 tariff arrangements. 

• If UDCs adopt CIL the receipts should be kept by the UDC, to fund 
essential infrastructure in their growth and regeneration areas 

• UDCs current S106/tariff arrangements should not be restricted until the 
Secretary of State is satisfied that the charging authorities in UDC areas 
have adopted CIL charging schemes which are likely to generate the 
necessary funding to enable Government regeneration objectives to be 
achieved or for four years from the publication of the final regulations, 
whichever is the earlier. This should provide a sufficient transition period 
and would cover the lifespan of the UDCs (to 2014).    

• To make CIL workable it should:  
- be broadly related to impact more than value 
- have an exceptions policy – there is a need to be able to take exceptional 

circumstances into account, or risk limiting development 
- allow for works in kind – there are efficiencies where developers can 

provide infrastructure directly and this should not be prevented  

 
Phone : 0207 517 4737 
Email  : john.allen@ltgdc.org.uk 
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Please find attached below responses to the questions set out in the 
questionnaire at chapter six of the consultation document. Please note these 
comments have also been submitted via the online consultation portal (reference 
name: Hannah Berriman). 
 
Thank you for providing the opportunity to comment on these important 
proposals and please do not hesitate to contact us if you have any queries in 
relation to any of the responses outlined below. 
 
Yours sincerely 
 

 
 
 
John Allen 
Director of Planning, LTGDC 
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LTGDC responses to CIL consultation questions 
 
i) Your details: 
Name: John Allen 
Position: Director of Planning, LTGDC 
Name of organisation: London Thames Gateway Development Corporation 
Address: 9th Floor, South Quay Plaza 3, 189 Marsh Wall, London E14 9SH 
Email: john.allen@ltgdc.org.uk 
Telephone number: 0207 517 4737 
 
ii) Are the views expressed on this consultation an official response from the 
organisation you represent or your own personal views? 
Organisational response � 
 
iii) Please tick the box which best describes you or your organisation: 
Non-Departmental Public Body (NDPB) � 
 
iv) What is your main area of expertise or interest in this work (please tick one 
box)? 
Planner � 
 
v) Do your views/experiences mainly relate to one or more specific regions within 
England and Wales, to one or both countries? 
London � 
 
Would you be happy for us to contact you again in relation to this questionnaire? 
Yes  
 
Chapter 2. Spending CIL 
 
1. Do you agree with the proposal that the draft CIL regulations do not define 
‘infrastructure’ further?  
Yes - Given the individual characteristics and needs of each authority it is a 
sensible approach although care is needed to make sure that different inputs into 
CIL do not create the impression that items omitted will be recovered in some 
other way.  For example, if police costs are left out that should not be seen as an 
opportunity for the police to ask for contributions in relation to a later application. 
 
2. Is any further reporting required for CIL?  
No  
 
3. (a) Is the 1 October deadline for reporting on the previous year’s activity 
sufficient for local planning authorities?  
Yes  
 
(b) Will this timescale enable developers and local communities to understand 
how CIL revenue has been applied?   
Yes 
 



 4 

4. Do you have any comments on any other matters raised in chapter 2 
which are not covered by the questions above?  
No 
 
Chapter 3. Setting the CIL Charge 
 
5. Are there any circumstances where a CIL charging authority would not be 
able to fulfil its charging authority functions effectively?  
No  
 
6. (a) In deciding whether to use the power at section 207 of the Act, should 
the Government apply different criteria?  
No  
 
(b) Which functions should a joint committee perform?  
Ensure a comprehensive approach is adopted to the provision of infrastructure 
across boundaries including securing agreement on priorities 
 
7. Do you agree that differential rates should be based only upon the 
economic viability of development? 
No - The level of CIL should have a broad relationship to the impact of the land 
use class.  Having set the amount to be charged to a land use class or an area 
that figure will need to be reviewed to make sure that it does not stifle 
development.  
 
8. Do you agree that CIL charges should be based on a metric of pounds per 
square metre?  
Yes, although it should perhaps be left open to charging authorities to propose 
alternatives.  If there is no merit in the alternative then the CIL charging schedule 
Inspector will be able to address the issue.   
 
9. Would you prefer to have a choice of charging metrics, and if so, can you 
suggest what and how the system could accommodate this choice without undue 
complexity and unfair distortions?  
See above  
 
10. Do you agree with the Government’s proposal to apply the charging metric 
to the gross internal area of development or do you think there are advantages to 
levying CIL on the gross external area?  
Yes - Gross external is less reasonable in reflecting useable and liveable space 
 
11. Do you agree that CIL should be levied on the gross development, rather 
than the net additional increase in development? 
Yes - Having to make allowances for existing floor area could distort calculation 
and cause complications as to what existing area is.  
 
12. Should authorities be required to index CIL charges?  
Yes  
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13. (a) Should indexation be based on a national index to provide simplicity, 
consistency and a readily understood index.  
Yes  
(b) Alternatively, should charging authorities be allowed to choose different 
indices in different places?  
No 
 
14. Do you agree with the Government’s proposed choice of an index of 
construction costs?  
Yes  
 
15. Are you content with indexation taking place to the point of the grant of 
planning permission or would you prefer charges to be indexed to the point when 
development commences?  
No - Should be indexed to the point when development commences. Several 
years could elapse between permission and commencement and depending on 
the scale of development and inflation rates, the difference could be significant.   
 
16. Do you think it is right to apply the index on an annual basis or do you see 
advantages in applying it monthly?  
No - Annual is too long and monthly too short, propose quarterly  
 
17. Do you agree that charging authorities should be able to index their 
charges from 1 January each year (taking the November index)?  
Yes 
 
18. Do you agree with the Government’s proposal to allow joint charging 
schedule/ development plan examinations?  
Yes - Where necessary, should cut down on cost and time and enable a 
comprehensive assessment. 
 
19. Do regulations or guidance need to cover any additional matters relating 
to joint examinations?  
No  
 
20. Should the CIL examiner be able to modify a draft charging schedule to 
increase the proposed CIL rate?  
Yes - There may be occasions when a local authority does not take into account 
all significant infrastructure needs. 
 
21. Do you have comments on any other matters raised in chapter 3 which 
are not covered by the questions above?  
No 
 
Chapter 4. Paying CIL 
 
22. (a) Do you agree with the chosen definitions of building, planning 
permission and ‘first permits’?  
Yes  
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(b) If not, what changes would you wish to see that strike the right balance 
between simplicity, fairness and minimising distortions? 
 
23. (a) Do you agree with our approach to when CIL is chargeable on outline 
and reserved planning permissions.  
Yes 
(b) If not, what changes would you wish to see that deal fairly with these types of 
permissions?  
The possible increased use of outline permission is identified as a potential issue 
to be monitored but no details as to how this will occur or what measures would 
be introduced if it is an issue. Could be implications for delivering certainty as to 
new infrastructure.  
 
24. (a) What are your views on the principle of providing a reduced rate of CIL 
for affordable housing development?  
Affordable housing generates as much, if not more, need for infrastructure as 
other forms of housing. Therefore unless there is certainty as to other funding 
streams for new housing related infrastructure this could result in inadequate 
facilities required to deliver properly sustainable communities.  The proposals are 
also open to abuse and misinterpretation given the rapidly changing 
types/definitions of affordable housing. 
 
(b) What do you think the likely consequences of providing such a discount might 
be?  
See above. 
 
25. If the Government were to provide a reduced rate of CIL for affordable 
housing development, do you think that the proposed definition of affordable 
housing is workable in practice?  
Yes, although there will always be a risk of abuse  
 
26. If the proposed definition provides a workable basis for any reduced rate 
of CIL for affordable housing, should CIL relief for charities building affordable 
housing be applied according to this definition or according to whether it fulfils the 
charity’s charitable purposes?  
The latter 
 
27. (a)  Should LCHO properties where receipts from staircasing are recycled 
for additional affordable housing, not be subject to any clawback? 
 Yes  
(b)  If LCHO properties where receipts are not recycled are subject to clawback 
of the CIL discount, should there be a time limit up till when staircasing to full 
ownership would invoke clawback? 
Yes  
(c) How should such a clawback operate?  
Lesser period than suggested 7 years, potentially 5 years. 
 
28. Is 7 years an acceptable time period for clawback to operate over? 
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Yes - This is not contradictory to 27 ( c ) as relates to properties originally liable 
for relief. 
 
29. Is it reasonable to ask a claimant to submit an apportionment of liability in 
this way? 
Yes  
 
30. Do you agree that it is best not to have a special procedure for 
developments that have difficulty in paying the advertised rate of CIL? If not, how 
could it be done in a way that is fair, non-distortionary and not open to abuse?  
This question raises one of the key criticisms of CIL. CIL is supposed to be set at 
a viable level against which there is no appeal and for which there is to be a 
‘regular’ review.  Although this should mean that most development is viable 
there is no opportunity to consider the particular circumstances relating to 
individual applications.  In an area like the UDC area there is a greater need than 
elsewhere to be more responsive to the differing circumstances of development.  
CIL prevents a negotiated compromise and risks limiting development coming 
forward. 
 
The special procedure, to which the document refers, is complicated and may be 
open to manipulation.   It would be better to allow charging authorities to set their 
benchmarks for allowing exceptions in charging schedules. 
 
31. Do you agree with the Government’s proposals for liable parties and 
assumption of liability?  
Yes  
 
32. Are these timescales for the transfer of CIL revenue from the collecting 
authority to the charging authority the right ones?  
Yes - This question goes back to the basic point as to why a UDC or any other 
body would want to be a collecting authority. Who pays the administrative costs 
involved in transferring funds to the charging authority?  
 
33. Do you think that the final regulations should provide for the payment of 
CIL in-kind? 
Yes – there will be times when the developer as part of his development can 
deliver infrastructure quicker, cheaper and maybe to a higher quality.  The 
Corporation has experience of operating similar provisions in planning 
agreements and the perceived difficulties mentioned below are overstated. 
 
34. If you think they should, can you suggest how CIL could be paid in-kind 
without incurring the difficulties outlined above?  
Two of the points refer to “value for money” and “flexibility..to make optimal 
decisions..” which seem to be good reason to allow for payment in-kind.  See 
above. 
 
35. (a) Should payment by instalments be provided for in the final CIL 
regulations in addition to the ability to pay CIL by phases of development?  
No  
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(b) How should the instalments be structured?  
No comment 
 
36. Do you agree that payment on account should not be provided for in the 
final CIL regulations?  
No – if this relates to payment in advance, there do not appear to be benefits for 
either the developer or the charging authority 
 
37. Should the collecting authority be under a duty to remove the charge 
automatically on payment of the full CIL liability?  
Yes  
 
38. Should the draft regulations be amended to require collecting authorities 
to have to issue a warning to liable parties (in writing and possibly by posting a 
warning on the site in question) before being able to impose a late payment 
surcharge?  
Yes - The document suggests “No” so as to reduce the administrative burden yet 
the instances should be relatively small and the counter argument based on 
research regarding the fact that warnings ensure compliance is of greater weight.  
 
39. Are the means of recovering CIL debts sufficient or would further methods, 
such as the ability to impose attachment of earnings orders, be helpful? 
No -Further methods would help for the exceptional cases to which they would 
be applied. 
 
40. Should the Government provide for specific enforcement measures in 
regulations to allow collecting authorities to penalise and deter breaches of the 
conditions for relief? 
Yes - Need to minimise loopholes for developers. 
 
41. Is a bespoke compensation regime required for CIL where enforcement 
action is inappropriately taken or would the Ombudsman route suffice? 
No to bespoke regime and Yes to Ombudsman route. 
 
42. Do you have any comments on any other matters raised in chapter 4 
which are not covered by the questions above? 
No 
 
Chapter 5. Planning obligations and other powers 
 
43. What do you think about the Government’s proposal as set out in draft 
regulation 94 to scale back the use of planning obligations? 
The proposal is to move the requirement that planning obligations meet the 
Circular 05/05 test from policy into law 
 
The Circular 5/05 tests 
A planning obligation must be: 
(i) relevant to planning; 
(ii) necessary to make the proposed development acceptable in planning terms; 
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(iii) directly related to the proposed development; 
(iv) fairly and reasonably related in scale and kind to the proposed development; 
 (v) reasonable in all other respects 
 
There is no clarity as to when this scaling back (if that is what it genuinely is) 
would occur and views are sought – see Q45 below. Given local authorities are 
at different stages in having approved up to date development and infrastructure 
plans you could have a situation where use of S106s is scaled back yet they are 
not in a position to be able to implement CIL.  This would severely constrain 
negotiating benefits from developments and cannot be acceptable in a 
regeneration or growth area such as London Thames Gateway. It is suggested 
that the current operation of S106 policy and tariff arrangements are not 
restricted until CIL is adopted by relevant authorities. 
 
There is a need to make sure that there is no double charging of developers, 
paying once through CIL and again through section 106 agreements.  Regulation 
94 does not restrict the future scope of section 106.  It simply prevents the 
obligations being taken into account as a reason for the approval of 
development. It will remain possible for there to be duplication and that will cause 
uncertainty particularly if, as in UDCs, there is split responsibility for CIL and 
section 106 agreements. 
 
44. Do you think the wording of the five tests as set out in draft regulation 94 
is appropriate? Is each of the five tests meaningful and workable in practice, or 
could any be expressed in a better way?  
Yes, keep current tests - Could change/delete some of the tests but everyone is 
used to the tests and what benefits would arise?  If CIL is going to last long term 
then it should it would be better to develop a clearer split between CIL 
infrastructure and what can be accommodated in section 106 agreements.  A bar 
on obligations relating to CIL infrastructure in section 106 agreements would be 
simplest and most effective. 
 
45. Do you think that a transitional period, beyond the commencement of CIL 
regulations in April 2010, would be required to restrict use of planning obligations 
to the Circular 5/05 tests.  
Yes  
  
And if so what should it be and why is such a period required? 
See comment under Q43 above. Suggest four years or introduction of CIL 
whichever is the earlier or alternatively UDC areas could be exempted from CIL 
unless the UDC adopts any CIL proposed by an underlying local planning 
authority? 
 
46. Do you agree that a scale back of planning obligations as set out in draft 
regulation 94 should apply universally across England and Wales regardless of 
whether a local authority has a CIL or not?  
Yes - Subject to suggestion in Q45. 
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47. Should a scale back of the use of planning obligations go further and 
prevent the future use of planning obligations for pooled contributions and tariffs?  
In principle yes, with safeguards for areas like UDCs where the continuing use of 
section 106 may be necessary. 
 
48. Do you think the Government’s proposal to provide an additional legal 
criterion to restrict the use of planning obligations to address planning impacts 
‘solely’ caused by a CIL chargeable development is workable in practice? 
As noted above there is a need to avoid an overlap between CIL and section 106 
obligations.  One approach would simply be to say that section 106 agreements 
cannot cover items that could have been CIL funded.  There would then be a 
clear split between off site items (covered by CIL) and on site items (covered by 
conditions).  This would make the process of settling agreements very much 
simpler and easier to operate.  It would reduce the costs and delay associated 
with agreements to the benefit of all parties. 
 
UDCs would need to have the ability to enforce conditions to make this workable 
should they adopt the CIL developed by charging authorities. 
 
49. What transitional period, beyond the commencement of CIL regulations in 
April 2010, would be required to restrict use of planning obligations to mitigate 
impacts ‘solely’ caused by CIL chargeable developments? 
Four years and until adoption in UDC areas. 
 
50. Do you agree that a restriction of planning obligations to prevent their use 
for pooled contributions or tariffs should apply universally across England and 
Wales regardless of whether a local authority has a CIL or not?  
Yes, subject to length of transition period.  
 
51. What transitional period in London do you think would be required before 
a scale back of the use of planning obligations which prevented the use of pooled 
contributions and tariffs could take effect, to ensure a smooth transition from the 
existing to the new planning obligations regime, taking account for the need to 
use planning obligations for Crossrail purposes? 
Four years. 
 
52. In revising Circular 5/05 in light of the introduction of CIL what further 
policy or areas of clarification do you think might be required with regards to the 
use of planning obligations? 
No comment 
 
53. Do you think any additional further guidance (additional to a revised 
Circular 5/05) is required to support the use of planning obligations or CIL, and if 
so who would be best to provide it?  
Section 106 agreements should be primarily (if not wholly) related to affordable 
housing.  There should be very clear national clauses on issues such as 
cascades to minimise the time wasted in negotiating provisions afresh in 
agreements. 
 



 11 

54. Do you have comments on any other matters raised in chapter 5 which 
are not covered by the questions above. 
No comment 
 
 


